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[bookmark: loai_1]RESOLUTION
[bookmark: loai_1_name]GUIDING THE APPLICATION OF ARTICLE 201 OF THE PENAL CODE AND THE TRIAL OF CRIMINAL CASES FOR THE CRIME OF LENDING HEAVY INTEREST IN CIVIL TRANSACTIONS
COUNCIL OF JUDGES OF THE SUPREME PEOPLE'S COURT
[bookmark: tvpllink_vtybnwesil]Pursuant to the Law on Organization of People's Courts dated November 24, 2014;
[bookmark: dc_8][bookmark: tvpllink_tedsuyuset]In order to properly and uniformly apply Article 201 of the Criminal Code No. 100/2015/QH13 amended and supplemented a number of articles under Law No. 12/2017/QH14 and the trial of criminal cases for the crime of lending heavy interest in civil transactions;
After obtaining the opinions of the Procurator General of the Supreme People's Procuracy and the Minister of Justice,
RESOLVED:
[bookmark: dieu_1]Article 1. Scope of Regulation
[bookmark: dc_1][bookmark: tvpllink_tedsuyuset_1]This Resolution guides the application of Article 201 of the Criminal Code No. 100/2015/QH13 amended and supplemented by Law No. 12/2017/QH14 (hereinafter referred to as the Criminal Code) and the trial of criminal cases for the crime of lending heavy interest in civil transactions.
[bookmark: dieu_2]Article 2. About some words
[bookmark: dc_2]1. "Heavy interest loan" means a case in which the lender lends money to the borrower at an interest rate of 05 times or more than the highest interest rate specified in Clause 1, Article 468 of the Civil Code.
In case of lending with other assets (other than money), the value of such assets must be converted into money at the time of transfer of the borrowed assets.
[bookmark: tvpllink_tdtlmjgmpe]2. "Illicit profits" means the amount of interest in excess of the highest loan interest rate prescribed by the Civil Code and other illegal revenues of the borrower.
In case the illicit profits are other assets (other than money), they must be converted into money at the time of transfer of borrowed assets.
[bookmark: dieu_3]Article 3. Principles for handling offenders who lend heavy interest in civil transactions
1. To comply with the basic principles of criminal law and criminal procedure.
2. To consider strictly applying the fine as the main penalty for the perpetrators of criminal acts. In case of committing a crime of a professional nature, operating in the form of a gang or group, the imprisonment penalty shall be considered as the main penalty.
3. In case the principal penalty is not a monetary penalty, it is necessary to consider strictly applying the additional penalty which is a monetary penalty.
[bookmark: dieu_4]Article 4. Determination of the procedural status of the borrower
[bookmark: dc_3]In a criminal case, the lender is examined for penal liability for the crime of lending heavy interest in civil transactions according to Article 201 of the Penal Code, the borrower participates in the proceedings as a person with related interests and obligations.
[bookmark: dieu_5]Article 5. Handling of objects and money directly related to crimes
1. Confiscation of state funds for:
a) Other money and assets used by the offender for lending;
[bookmark: tvpllink_tdtlmjgmpe_1]b) The interest corresponding to the highest interest rate as prescribed by the Civil Code that the offender has collected from the borrower.
c) Other money and assets that the offender earns from the use of interest and other illegal revenues.
2. To return to the borrower the illicit profits actually collected by the offenders, except for cases where the borrowers use the loans for illegal purposes (such as gambling, illegal trading in narcotics, fraudulent appropriation of property, etc.), the illicit profits shall be confiscated into the state fund.
[bookmark: dieu_6]Article 6. Determination of the amount of illicit profits to handle criminal liability
[bookmark: tvpllink_tdtlmjgmpe_2]1. In case the loan term has expired as agreed, the amount of illicit profits for determination of penal liability includes interest and other illegal revenues that the borrower must pay to the lender after deducting the interest amount corresponding to the highest interest rate as prescribed by the Civil Code in both loan term.
[bookmark: tvpllink_tdtlmjgmpe_3]2. In case of heavy interest lending before the expiration of the agreed loan term, the amount of illicit profits for determination of penal liability includes interest and other illegal revenues that the borrower must pay to the lender after deducting the interest amount corresponding to the highest interest rate as prescribed by the Code Civil up to the time of detection and prevention by the competent authority.
[bookmark: tvpllink_tdtlmjgmpe_4]In case the borrower has paid interest ahead of schedule and other illegal revenues, the amount of illicit profits for determining penal liability includes interest and other illegal revenues that the borrower has actually paid to the lender after deducting the interest amount corresponding to the highest interest rate as prescribed by the Ministry civil law.
[bookmark: dieu_7]Article 7. Examination for penal liability in some specific cases
[bookmark: dc_4]1. In case a person commits the act of lending heavy interest many times, but the amount of illicit profits from each offense is VND 30,000,000 or more, if each offense has not yet been examined for penal liability and the statute of limitations for penal liability examination has not expired,  in addition to being subject to the penalty bracket corresponding to the total amount of illicit profits, they are also subject to the aggravating circumstance of "committing the crime 02 times or more" specified at Point g, Clause 1, Article 52 of the Criminal Code.
[bookmark: dc_5]2. In case a person commits many acts of lending heavy interest and obtains illicit profits of less than VND 30,000,000 but the total amount of illicit profits is VND 30,000,000 or more and these acts have never been administratively sanctioned or the statute of limitations for sanctioning administrative violations has not expired.  shall be examined for penal liability with a penalty frame corresponding to the total amount of illicit profits obtained from heavy interest loans, without applying the aggravating circumstance of "committing the crime 02 times or more" specified at Point g, Clause 1, Article 52 of the Penal Code.
[bookmark: dc_6]3. In case the person commits the act of lending heavy interest many times, including one act of lending heavy interest, obtaining illicit profits of VND 30,000,000 or more and this act of lending heavy interest has not expired, the statute of limitations for penal liability examination has not expired; other acts of lending heavy interest to obtain illicit profits of less than VND 30,000,000, these acts have not been administratively sanctioned and the statute of limitations for sanctioning administrative violations has not expired, shall be examined for penal liability with a penalty frame corresponding to the total amount of illicit profits obtained from the heavy interest loans.  the aggravating circumstance of "committing the crime 02 times or more" specified at Point g, Clause 1, Article 52 of the Criminal Code is not applied.
4. In case the usury lender commits many different acts related to debt collection (such as using force, threatening to use force, intimidating mentally, causing injury, causing harm to health or committing other acts to obtain property,...), depending on each case, they shall also be criminally handled for the corresponding crime.  if there are enough elements to constitute a crime.
[bookmark: dc_7]5. In case a lender with heavy interest aims to obtain illicit profits of VND 30,000,000 or more, but due to unintended reasons, the lender has not obtained illicit profits or has obtained illicit profits of less than VND 30,000,000, he/she shall be examined for penal liability according to the penalty bracket corresponding to the total amount of illicit profits that he/she aims to achieve. The determination of the amount of illicit profits shall comply with the guidance in Article 6 of this Resolution. When deciding on the penalty, the Court shall apply Article 15 and Clause 3, Article 57 of the Criminal Code on unsatisfactory crimes.
[bookmark: dieu_8]Article 8. Enforcement effect
1. This Resolution was approved by the Council of Judges of the Supreme People's Court on September 30, 2021 and takes effect from December 24, 2021.
2. In cases where offenders have been tried before the effective date of this Resolution in accordance with previous regulations and guidelines and legally effective judgments, protests under cassation or reopening procedures shall not be based on this Resolution.
 
	 
Recipients:
- Standing Committee of the National Assembly (for supervision);- Legal Committee of the National Assembly (for supervision);- Justice Committee of the National Assembly (for supervision);- People's Petition Committee of the National People's Committee;- Central Committee for Internal Affairs (for reporting);- Office of the Party Central Committee (for reporting);- Office of the President (for reporting);- Office of the Government 02 desks (for publication in the Official Gazette);- People's Procuracy Supreme Court (for coordination);- Ministry of Justice (for coordination);- Ministry of Public Security (for coordination);- People's Courts and TQS at all levels (for implementation);- Judges and units of the SPC (for implementation);- SPC web portal (for posting);- Save: VT, SPC PC&Management Department.
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