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[bookmark: loai_1]RESOLUTION
[bookmark: loai_1_name]AMENDING AND SUPPLEMENTING A NUMBER OF ARTICLES OF RESOLUTION NO. 02/2018/NQ-HDTP DATED MAY 15, 2018 OF THE COUNCIL OF JUDGES OF THE SUPREME PEOPLE'S COURT GUIDING THE APPLICATION OF ARTICLE 65 OF THE PENAL CODE ON SUSPENDED SENTENCES
COUNCIL OF JUDGES OF THE SUPREME PEOPLE'S COURT
[bookmark: tvpllink_vtybnwesil]Pursuant to the Law on Organization of People's Courts dated November 24, 2014;
[bookmark: dc_1][bookmark: tvpllink_tedsuyuset]In order to properly and uniformly apply the provisions of Article 65 of the Criminal Code No. 100/2015/QH13 amended and supplemented a number of articles under Law No. 12/2017/QH14;
After obtaining the opinions of the Procurator General of the Supreme People's Procuracy and the Minister of Justice,
RESOLVED:
[bookmark: dieu_1][bookmark: dc_2][bookmark: dieu_1_name]Article 1. Amending and supplementing a number of articles of Resolution No. 02/2018/NQ-HDTP dated May 15, 2018 of the Council of Judges of the Supreme People's Court guiding the application of Article 65 of the Criminal Code on suspended sentences
[bookmark: khoan_1_1][bookmark: dc_3][bookmark: khoan_1_1_name]1. Article 2 is amended as follows:
[bookmark: diem_a_1_1][bookmark: dc_4][bookmark: diem_a_1_1_name]a) Clause 2 of Article 2 is amended as follows:
"2. Persons sentenced to imprisonment whose personal identities are, apart from committing this offense, the offenders shall abide by policies and laws and fully fulfill the obligations of citizens at their places of residence or workplaces.
a) Persons who have been convicted but are considered to have no criminal records, persons who have been convicted but have had their criminal records expunged, persons who have been sanctioned for administrative violations or have been disciplined by the date of committing this offense have exceeded the time limit, they are considered not to have been administratively sanctioned,  have not yet been disciplined according to the provisions of law, if considering that the nature and severity of the newly committed crime are less serious cases or the offender is an accomplice who plays a negligible role in the case and fully meets other conditions, he or she may also enjoy a suspended sentence;
b) For a convicted person who, when convicting a crime, uses the circumstances of "having been disciplined" or "has been sanctioned for administrative violations" or "has been convicted" and fully meet other conditions, they may also be granted a suspended sentence;
c) For a convicted person whose case is separated for settlement in different stages (separated into many cases) and fully meets other conditions, a suspended sentence may also be granted."
[bookmark: diem_b_1_1][bookmark: dc_5][bookmark: diem_b_1_1_name]b) Clause 6 of Article 2 is added as follows:
"6. When considering and deciding to grant the defendant a suspended sentence, the Court must carefully and strictly consider the conditions to ensure that the suspended sentence is granted in accordance with the provisions of law, especially for the cases guided in Clause 2, Clause 4 and Clause 5, Article 3 of this Resolution".
[bookmark: khoan_2_1][bookmark: dc_6][bookmark: khoan_2_1_name]2. Article 3 is amended as follows:
[bookmark: diem_a_2_1][bookmark: dc_7][bookmark: diem_a_2_1_name]a) Clause 2 of Article 3 is amended as follows:
"2. Persons who commit criminal acts have fled and have been wanted or requested by procedure-conducting agencies, except for cases where they have surrendered before the decision to bring the case to trial is issued."
[bookmark: diem_b_2_1][bookmark: dc_8][bookmark: diem_b_2_1_name]b) Clause 4 of Article 3 is amended as follows:
"4. Offenders shall be tried for many crimes at the same time, except for one of the following cases:
a) The offender is a person under 18 years old;
b) The offender who is tried and convicted of 02 crimes, both of which are less serious crimes, or the offender is a helper in the case of an accomplice with a negligible role".
[bookmark: diem_c_2_1][bookmark: dc_9][bookmark: diem_c_2_1_name]c) Clause 5 of Article 3 is amended as follows:
"5. Persons who commit crimes 02 times or more, except for one of the following cases:
a) The offender is a person under 18 years old;
b) All offenses are less serious crimes;
c) For times of committing the crime, the offender is an assistant in the case of an accomplice with a negligible role;
d) Crimes committed by the offenders themselves".
[bookmark: khoan_3_1][bookmark: dc_10][bookmark: khoan_3_1_name]3. Article 4a is added after Article 4 as follows:
"Article 4a. Determination of the term of imprisonment for persons convicted but granted suspended sentences who have been temporarily detained or detained
The period of temporary detention or detention of a person convicted but given a suspended sentence shall not be deducted from the term of serving the imprisonment penalty to fix the probation period. In case during the probationary period, if they commit a new crime or violate the obligation to compulsorily serve the imprisonment penalty of the suspended sentence, the Court shall subtract the time they have been temporarily detained or detained at the time of serving the imprisonment penalty of the suspended sentence or the new sentence."
[bookmark: khoan_4_1][bookmark: dc_11][bookmark: khoan_4_1_name]4. Clause 9 is added to Article 5 as follows:
"9. In case the first-instance court grants the suspended sentence but the appellate court annuls the first-instance judgment for investigation or retrial and after the first-instance retrial, the first-instance court still grants the suspended sentence, the probation period shall be counted from the date of the next first-instance judgment."
[bookmark: khoan_5_1][bookmark: dc_12][bookmark: khoan_5_1_name]5. Article 10 is amended as follows:
"Article 10. In case the person entitled to a suspended sentence is forced to serve the imprisonment penalty of the judgment that has granted the suspended sentence due to intentional breach of obligation
[bookmark: dc_13]1. A person entitled to a suspended sentence may be forced by the court to serve the imprisonment penalty of the judgment that has granted the suspended sentence if he or she deliberately violates the obligations prescribed in Article 87 of the Law on Enforcement of Criminal Judgments 02 times or more during the probation period.
2. Violation of obligations 02 times or more in case the person entitled to a suspended sentence leaves the place of residence without permission is determined as follows:
[bookmark: dc_14]During the probationary period, the person entitled to the suspended sentence leaves the place of residence without permission, the competent agency based on Articles 87, 91 and 92 of the Law on Enforcement of Criminal Judgments shall make a record of the breach of obligation, remind the 1st time and summon this person to continue executing the judgment but they are still not present according to the summons, so the agency have the authority to organize the absence review and make a record of the absence review. This case is determined to be the 1st breach of obligation.
[bookmark: dc_15]Pursuant to Article 93 of the Law on Enforcement of Criminal Judgments, the competent authority continues to summon the person entitled to a suspended sentence but this person is still not present, so he or she is given a record of the 2nd reminder. The competent agency shall continue to summon the person entitled to a suspended sentence, if this person is still not present, make a record of the absence. This case is considered a breach of obligation for the 2nd time".
[bookmark: dieu_2][bookmark: dc_16][bookmark: dieu_2_name]Article 2. Annulment of articles and forms promulgated together with Resolution No. 02/2018/NQ-HDTP dated May 15, 2018 of the Council of Judges of the Supreme People's Court guiding the application of Article 65 of the Criminal Code on suspended sentences
[bookmark: khoan_1_2][bookmark: dc_17]1. Article 9 is annulled.
[bookmark: khoan_2_2][bookmark: bieumau_ms_01_hs_02_2018_nq_hdtp][bookmark: khoan_2_2_name][bookmark: tvpllink_vdtbtxxpsl][bookmark: khoan_2_2_name_name][bookmark: dc_18][bookmark: khoan_2_2_name_name_name]2. To annul Form No. 01-HS issued together with Resolution No. 02/2018/NQ-HDTP dated May 15, 2018 of the Council of Judges of the Supreme People's Court guiding the application of Article 65 of the Criminal Code on suspended sentences.
[bookmark: dieu_3]Article 3. Enforcement effect
1. This Resolution was approved by the Council of Judges of the Supreme People's Court on March 23, 2022 and takes effect from May 10, 2022.
2. For criminal acts committed before the effective date of this Resolution and the case is in the process of first-instance trial, appellate trial, cassation trial or reopening trial, this Resolution shall be applied for settlement.
3. In case the offender has been tried before the effective date of this Resolution in accordance with the previous guiding documents and the judgment has taken legal effect, the protest under cassation or reopening procedures shall not be based on this Resolution.
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