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[bookmark: loai_1]RESOLUTION
[bookmark: loai_1_name]GUIDING THE APPLICATION OF A NUMBER OF PROVISIONS IN ARTICLES 304, 305, 306, 307 AND 308 OF THE PENAL CODE
COUNCIL OF JUDGES OF THE SUPREME PEOPLE'S COURT
[bookmark: tvpllink_vtybnwesil]Pursuant to the Law on Organization of People's Courts dated November 24, 2014;
[bookmark: dc_1][bookmark: dc_2][bookmark: tvpllink_tedsuyuset]In order to properly and uniformly apply the provisions of Articles 304, 305, 306, 307 and 308 of the Criminal Code No. 100/2015/QH13 amended and supplemented a number of articles under Law No. 12/2017/QH14;
After obtaining the opinions of the Procurator General of the Supreme People's Procuracy and the Minister of Justice.
RESOLVED:
[bookmark: dieu_1]Article 1. Scope of Regulation
[bookmark: dc_3][bookmark: dc_4][bookmark: tvpllink_tedsuyuset_1]This Resolution guides the application of Articles 304, 305, 306, 307 and 308 of the Criminal Code No. 100/2015/QH13 amended and supplemented a number of articles under Law No. 12/2017/QH14 (hereinafter referred to as the Criminal Code) on crimes related to weapons, explosives, combat gears and technical means.
[bookmark: dieu_2]Article 2. About some words
[bookmark: dc_5]1. "Weapon"  means equipment, means or combinations of means manufactured or manufactured which are capable of causing damage, endangering human life and health, destroying material structures as prescribed in Clause 1, Article 3 of the Law on Management and Use of Weapons.  explosives and supporting tools.
[bookmark: dc_6]2. "Military weapons" means equipment, means or combinations of means specified in Clauses 2 and 6, Article 3 of the Law on Management and Use of Weapons, Explosives and Combat Gears.
3. "Military technical means" means vehicles, equipment and other means designed, manufactured and equipped for the armed forces for training, combat and combat service.
[bookmark: dc_7]4. "Explosives" means materials specified in Clause 7, Article 3 of the Law on Management and Use of Weapons, Explosives and Combat Gears.
[bookmark: dc_8]5. "Hunting gun" means a firearm specified in Clause 3, Article 3 of the Law on Management and Use of Weapons, Explosives and Combat Gears.
[bookmark: dc_9]6. "Rudimentary weapons" means weapons specified in Clause 4, Article 3 of the Law on Management and Use of Weapons, Explosives and Combat Gears.
[bookmark: dc_10]7. "Sporting weapons" means weapons specified in Clause 5, Article 3 of the Law on Management and Use of Weapons, Explosives and Combat Gears.
[bookmark: dc_11]8. "Combat gears" means professional means and animals specified in Clause 11, Article 3 of the Law on Management and Use of Weapons, Explosives and Combat Gears.
9. "Weapons with features and effects similar to hunting guns, sporting weapons or combat gears" means weapons that are manufactured or manufactured manually or industrially, not according to technical standards and designs of lawful manufacturers, capable of causing damage or danger to life, etc  human health, destroying material structures similar to hunting guns, sporting weapons, and supporting tools.
[bookmark: dieu_3]Article 3. Regarding some circumstances, it is a sign of conviction
[bookmark: dc_12]1. "Illegally manufacturing military weapons and military-technical means" specified in Clause 1, Article 304 of the Penal Code means completely renewing or assembling from detailed parts of military weapons or military-technical means and are valid for use according to their functional features without the permission of the competent agency. competence.
It is also considered to be the illegal manufacture of military weapons and military-technical means in case the production establishments of the armed forces and other establishments licensed by competent state agencies are allowed to manufacture and assemble military weapons,  military technical means (according to the list) but producing and assembling military weapons or military technical means of other types (outside the list) or manufacturing more than the permitted quantity, except for the case of research and improvement of the production of new weapons according to scientific topics approved by competent authorities.
[bookmark: dc_13]2. "Illegal storage of military weapons and military-technical means" specified in Clause 1, Article 304 of the Penal Code means storing military weapons and military-technical means without permission of competent state agencies. The place of storage can be a place of residence, place of work, carried in person, in luggage or concealed in any other location chosen by the offender.
It is also considered as illegal possession of military weapons and military technical means in case of military weapons and military technical means from any source (e.g. giving, donating, sending, borrowing, lending, renting, leasing, pledging, mortgaging, digging, picking up) without declaring,  handed over to competent state agencies.
[bookmark: dc_14]3. "Illegal transportation of military weapons and military-technical means" specified in Clause 1, Article 304 of the Penal Code means the act of moving military weapons and military-technical means from one place to another, from one location to another,  from one person to another, from one country to another or other acts of transferring military weapons or other military-technical means without an order of a competent person or a transport permit of a competent state agency by any means (except for the form of appropriation),  but not for the purpose of buying and selling.
[bookmark: dc_15]4. "Illegally using military weapons and military-technical means" specified in Clause 1, Article 304 of the Penal Code means using military weapons or military-technical means without permits or permission of competent persons or state agencies in order to promote the effects of weapons or military technical means.  that means. Example: The act of using military firearms is loading bullets, pulling the trigger; The act of using a grenade is to pull the pin and pull the bud.
[bookmark: dc_16]5. "Illegally trading in military weapons and military technical means" specified in Clause 1, Article 304 of the Penal Code is an act of buying and selling without a license or permission of a competent state agency.
[bookmark: dc_17]6. "Appropriation of military weapons and military technical means" specified in Clause 1, Article 304 of the Penal Code includes acts of robbery, coercion, robbery, public appropriation, embezzlement, theft, fraudulent appropriation, abuse of trust and appropriation or other acts of appropriation.
It is also considered to be the appropriation of military weapons and military-technical means when soldiers, employees, defense workers and other persons are equipped with military weapons and military technical means to perform their duties during the working period until they are discharged from the army.  demobilized, retired or transferred to other jobs who are no longer allowed to use military weapons and military-technical means but have deliberately failed to hand them over according to the State's regulations.
[bookmark: dc_18]7. "Illegal manufacture of explosives" specified in Clause 1, Article 305 of the Penal Code means acts of making, processing or concocting explosives without permission of competent agencies or persons.
It is also considered to be the illegal manufacture of explosives for establishments and enterprises that are authorized by competent state agencies but manufacture other explosives outside the list or manufacture more than the permitted quantity. Except for some special cases approved by competent agencies or persons.
[bookmark: dc_19][bookmark: dc_20]8. The acts of "illegally storing, transporting, using, trading in or appropriating explosives" specified in Clause 1, Article 305 and "illegally storing, transporting, using, trading or appropriating hunting guns, rudimentary weapons, sporting weapons or combat gears" specified in Clause 1, Article 306 of the Penal Code shall comply with the guidance in Clauses 2, 3, 4, 5 and 6 of this Article.
[bookmark: dc_21][bookmark: tvpllink_bcetlccebx]9. "Violations against regulations on management of the production, repair, equipping, use, preservation, storage, transportation, trading in or destruction of military weapons, hunting guns, sporting weapons, explosives and combat gears" specified in Clause 1, Article 307 of the Penal Code are failure to perform or improperly implement the management of the production or  repairing, equipping, using, preserving, storing, transporting, trading, or destroying military weapons, hunting guns, sporting weapons, explosives and combat gears in accordance with the Law on Management and Use of Weapons, Explosives and Combat Gears and other relevant legal documents.
[bookmark: dieu_4]Article 4. Regarding some circumstances framing the penalty
[bookmark: khoan_1_4][bookmark: dc_22]1. "Illegal objects in large quantities or of great value" specified at Point g, Clause 2, Article 304 of the Penal Code:
a) Shotguns, rifles, submachine guns: from 03 to 10 guns;
b) Infantry ammunition of 11.43 mm or less: from 301 to 1,000 rounds;
c) Anti-aircraft machine gun ammunition of 12.7 mm to 25 mm caliber: from 201 to 600 rounds;
d) Bombs, mines and grenades: from 06 to 20 pieces;
dd) Medium machine guns, anti-tank guns, grenade launchers: from 01 to 05 guns;
e) Rifles, mortars, anti-aircraft machine guns, personal anti-tank missiles: from 01 to 02 guns;
g) Mortar shells, artillery shells: from 01 to 10 shells;
h) Mines: from 01 to 02 mines;
i) Illegal objects valued at between VND 10,000,000 and under VND 200,000,000;
k) Other illegal objects in large quantities as prescribed by law.
[bookmark: khoan_2_4][bookmark: khoan_2_4_name][bookmark: khoan_2_4_name_name][bookmark: dc_23]2. "Illegal objects in very large quantities or of very large value" specified at Point dd, Clause 3, Article 304 of the Penal Code:
a) Shotguns, rifles and submachine guns: from 11 to 30 guns;
b) Infantry ammunition of 11.43 mm or less: from 1,001 to 3,000 rounds;
c) Anti-aircraft machine gun ammunition of 12.7 mm to 25 mm caliber: between 601 and 2,000 rounds;
d) Bombs, mines and grenades: from 21 to 50 bombs;
dd) Medium machine guns, anti-tank guns, grenade launchers: from 06 to 30 guns;
e) Machine guns, mortars, anti-aircraft machine guns, personal anti-tank missiles: from 03 to 20 guns;
g) Mortar shells and artillery shells: from 11 to 30 shells;
h) Mines: from 03 to 10 mines;
i) Torpedoes: from 01 to 02 pieces;
k) Ground artillery and anti-aircraft artillery: from 01 to 02 guns;
l) Illegal objects valued at between VND 200,000,000 and under VND 1,000,000,000;
m) Other illegal objects in very large quantities as prescribed by law.
[bookmark: khoan_3_4][bookmark: dc_24]3. "Illegal objects of exceptionally large quantity or particularly large value" specified at Point dd, Clause 4, Article 304 of the Penal Code:
a) Handguns, rifles, submachine guns: 31 or more;
b) Infantry ammunition of 11.43 mm or less: 3,001 rounds or more;
c) Anti-aircraft machine gun ammunition of 12.7 mm to 25 mm: 2,001 rounds or more;
d) Bombs, mines and grenades: 51 or more;
dd) Medium-machine guns, anti-tank guns, grenade launchers: 31 or more;
e) Rifles, mortars, anti-aircraft guns, anti-aircraft machine guns, personal anti-tank missiles: 21 or more;
g) Mortar shells and artillery shells: 31 or more;
h) Mines: 11 or more;
i) Torpedoes: 03 or more;
k) Ground artillery and anti-aircraft artillery: 03 or more guns;
l) Combat aircraft, armed helicopters: 01 or more;
m) Tanks and armored vehicles: 01 or more;
n) Warships and submarines: 01 or more;
o) Missiles: 01 or more;
p) Illegal objects valued at VND 1,000,000,000 or more;
q) Other illegal objects in particularly large quantities as prescribed by law.
[bookmark: khoan_4_4][bookmark: khoan_4_4_name][bookmark: dc_25]4. "Explosive accessories in large quantities" specified at Point c, Clause 2, Article 305 of the Penal Code:
a) Slow-burning wires and explosive wires: from 3,000 meters to less than 15,000 meters;
b) Mines and bud crews: from 1,001 pieces to 10,000 pieces;
c) Other types of explosive accessories in large quantities as prescribed by law.
[bookmark: khoan_5_4][bookmark: khoan_5_4_name][bookmark: khoan_5_4_name_name][bookmark: dc_26]5. "Explosive accessories in very large quantities" specified at Point b, Clause 3, Article 305 of the Penal Code:
a) Slow-burning wires and explosive wires: from 15,000 meters to less than 50,000 meters;
b) Mines and bud crews: from 10,001 pieces to 30,000 pieces;
c) Other types of explosive accessories in very large quantities as prescribed by law.
[bookmark: khoan_6_4][bookmark: khoan_6_4_name][bookmark: khoan_6_4_name_name][bookmark: dc_27]6. "Explosive accessories in particularly large quantities" specified at Point b, Clause 4, Article 305 of the Penal Code:
a) Slow-burning wires, explosive wires: 50,000 meters or more;
b) Mines and bud crews: 30,001 pieces or more;
c) Other types of explosive accessories in particularly large quantities as prescribed by law.
[bookmark: khoan_7_4][bookmark: dc_28]7. "Illegal objects in large quantities" specified at Point b, Clause 2, Article 306 of the Penal Code:
a) From 11 to 100 units of hunting guns, rudimentary weapons, sporting weapons, combat gears or weapons not on the list promulgated by competent state agencies but with features and effects similar to military weapons;
b) Other illegal objects in large quantities as prescribed by law.
[bookmark: khoan_8_4][bookmark: khoan_8_4_name][bookmark: khoan_8_4_name_name][bookmark: dc_29]8. "Illegal objects in very large quantities or particularly large quantities" specified at Point a, Clause 3, Article 306 of the Penal Code:
a) From 101 units of hunting guns, rudimentary weapons, sporting weapons, combat gears or weapons not on the list promulgated by competent state agencies but with features and effects similar to military weapons or more;
b) Other illegal objects in very large or particularly large quantities as prescribed by law.
[bookmark: khoan_9_4][bookmark: khoan_9_4_name][bookmark: khoan_9_4_name_name][bookmark: dc_30]9. "Cross-border transportation and trading" specified in Clause 2 of Articles 304, 305 and 306 of the Penal Code means cases where offenders have or are taking military weapons, military-technical means, explosives, hunting guns, rudimentary weapons, sporting weapons or combat gears out of the national border on land.  at sea, in the air and in the ground of the Socialist Republic of Vietnam or vice versa.
It is also considered "cross-border transportation and trading" if customs clearance procedures for military weapons, military-technical vehicles, explosives, hunting guns, rudimentary weapons, sporting weapons or supporting tools have been completed.
[bookmark: dieu_5][bookmark: dc_31]Article 5. Examination for penal liability in cases where there is a real possibility of causing damage to the life, health and property of others according to the provisions of Clause 4, Article 307 of the Penal Code
[bookmark: tc_1][bookmark: dc_32][bookmark: dc_33]Those who commit one of the acts guided in Clause 9, Article 3 of this Resolution that are likely to lead to the consequences specified in Clause 3, Article 307 of the Penal Code shall inevitably occur if they are not promptly prevented by other agencies, organizations or individuals, they shall be examined for penal liability under the provisions of Clause 4, Article 307 of the Code Criminal.
[bookmark: dieu_6]Article 6. Examination for penal liability in some specific cases
[bookmark: dc_34][bookmark: dc_35]1. In case the offender illegally manufactures, stores, transports, uses, trades in or appropriates military weapons, military-technical means, explosives, hunting guns, rudimentary weapons, sporting weapons or combat gears, causing fatal consequences,  causing harm to the health of others or causing serious damage to property, they shall only be examined for penal liability under Articles 304, 305 and 306 of the Penal Code with the circumstances framing the corresponding penalty without further examination for penal liability for the crimes specified in Articles 128.  138, 180 of the Criminal Code.
[bookmark: dc_36][bookmark: dc_37][bookmark: dc_38][bookmark: dc_39][bookmark: dc_40]2. In cases where users of military weapons or military-technical means have permits or permits of competent persons or state agencies, if they are the persons specified in Article 392 of the Penal Code and commit acts of violating the regulations on the use of weapons, causing serious consequences, they shall be examined for penal liability according to Article 412 of the Criminal Code; if they are not persons specified in Article 392 of the Penal Code, they shall be examined for penal liability under Article 128 of the Penal Code without being examined for penal liability under Article 304 of the Penal Code.
[bookmark: dc_41][bookmark: tvpllink_rabuqzntjc_1]In cases where persons who are equipped with military weapons have illegally used equipped military weapons to commit crimes or persons who are not equipped but have used military weapons to commit crimes, they shall be examined for penal liability under Article 304 of the Penal Code and the crimes committed according to the corresponding provisions of the Penal Code deed. If the crime has been committed and the law stipulates that "use of weapons" or "use of weapons" are the circumstances that frame the penalty, criminal liability must be examined for the corresponding clause of the law.
[bookmark: dc_42][bookmark: dc_43][bookmark: dc_44][bookmark: dc_45][bookmark: dc_46][bookmark: dc_47][bookmark: dc_48][bookmark: dc_49]3. Those who commit acts specified in Articles 304, 305 and 306 of the Penal Code with the purpose of preparing tools and means to commit a crime specified in Articles 108, 109, 110, 111, 112, 114, 115, 116, 117, 118, 119, 120, 121, 123, 134,  168, 169, 207, 301, 302, 303 and 324 of the Criminal Code, they will be examined for penal liability for both crimes.
[bookmark: dc_50][bookmark: dc_51]4. In case the offender commits many different criminal acts specified in Articles 304, 305 and 306 of the Penal Code, depending on each specific case, the offender may be examined for penal liability for 01 crime or for many independent crimes for each act committed. When deciding on penalties, the Court shall apply Article 55 of the Penal Code to sum up the general penalties, specifically as follows:
a) If the offender commits many criminal acts which are closely related to each other (this criminal act is a condition for committing the offense, an inevitable consequence of the other criminal act) against the same criminal act or the same subject, he/she shall only be examined for penal liability for 01 crime with the full name of the crime acts that have been committed.
Example: A person who manufactures military weapons and then stores them and puts them for use shall be examined for criminal liability for the crime of "illegally manufacturing, storing and using military weapons".
b) If the offender commits many independent acts against different independent subjects, he/she shall be examined for penal liability for many independent acts with each independent act already committed.
Example: A person who possesses 02 military guns and buys 05 grenades shall be examined for penal liability for the crime of "illegally storing military weapons" and the crime of "illegally trading in military weapons".
[bookmark: dc_55][bookmark: dc_56]5. In cases where a person knows that they are counterfeit military weapons, military-technical means, explosives, hunting guns, rudimentary weapons, sporting weapons or combat gears but makes others believe that they are military weapons, military-technical means or explosives,  hunting guns, rudimentary weapons, sporting weapons or real supporting tools should be bought and sold, exchanged... shall not be examined for penal liability under Articles 304, 305 and 306 of the Penal Code, but shall be examined for penal liability under Article 174 of the Penal Code, if there are sufficient elements constituting a crime.
6. Persons who have stored or transported military weapons, military-technical means, explosives, hunting guns, rudimentary weapons, sporting weapons or combat gears for a period of time and then handed them over at the mobilization of local administrations shall, depending on specific cases, be handled as follows:
[bookmark: dc_57]a) Persons who have stored or transported military weapons, military technical means, explosives, hunting guns, rudimentary weapons, sporting weapons or combat gears under the provisions of Articles 63 and 67 of the Law on Management and Use of Weapons, Explosives and Combat Gears shall not be examined for penal liability;
[bookmark: tvpllink_rabuqzntjc]b) In case of illegally manufacturing, storing, transporting, using, trading in or appropriating military weapons, military technical means, explosives, hunting guns, rudimentary weapons, sporting weapons or combat gears related to other criminal law violations,  shall be examined for penal liability according to the provisions of the Penal Code corresponding to the criminal act, if there are sufficient elements constituting the crime.
[bookmark: dc_58]7. Damage caused by acts of illegally manufacturing, storing, transporting, using, trading in or appropriating military weapons and military-technical means specified in Article 304 of the Penal Code does not include the value of illegal objects. In case the offender illegally manufactures, stores, transports, uses, trades or appropriates valuable military weapons or military-technical means and causes property damage and the value of the illegal objects and property damage is above the minimum level for penal liability examination, it shall be handled as follows:
a) If the value of illegal objects and property damage fall into the basic penalty bracket, the offender shall be examined for penal liability according to the basic penalty bracket;
b) If the value of illegal objects and property damage fall into different penalty brackets, the offenders shall be examined for penal liability according to higher penalty brackets;
c) If the value of illegal objects and property damage are in the same aggravated penalty bracket, the offender shall be examined for penal liability according to both 02 circumstances determining the aggravating penal liability frame.
8. Acts of illegally manufacturing, storing, transporting, using, trading in or appropriating bombs and mines left over from the war shall be handled as follows:
[bookmark: dc_59]a) If the bombs and mines have not been disassembled with parts (fuses, explosives) and the assessment results conclude that the features and effects of military weapons are intact, they shall be determined to be guilty of illegally manufacturing, storing, transporting, using, trading in or appropriating military weapons.  military technical means according to Article 304 of the Criminal Code;
[bookmark: dc_60]b) If the bomb or mine has been disassembled with parts (fuses, explosives) and the assessment results conclude that the explosives or detonators still have the features and effects of explosives, it shall be determined to be the crime of manufacturing, storing, transporting, using, illegally trading in or appropriating explosives according to Article 305 of the Penal Code.
9. In case persons who illegally manufacture, store, transport, use, trade in or appropriate explosives, explosive accessories, infantry ammunition, slow-burning wires, explosive wires in small quantities or values, and are dangerous to society, may be exempted from penal liability.  exemption from penalties or handled by other measures.
[bookmark: dieu_7]Article 7. Enforcement effect
1. This Resolution was approved by the Council of Judges of the Supreme People's Court on September 9, 2022 and takes effect from November 1, 2022.
2. In cases where offenders have been tried before the effective date of this Resolution in accordance with previous regulations and guidelines and legally effective judgments, protests under cassation or reopening procedures shall not be based on this Resolution.
 
	
Recipients:
- Standing Committee of the National Assembly (for supervision); - Legal Committee of the National Assembly (for supervision);- Justice Committee of the National Assembly (for supervision);- People's Petition Committee of the National People's Committee;- Central Committee for Internal Affairs (for reporting);- Office of the Party Central Committee (for reporting);- Office of the President (for reporting);- Office of the Government 02 copies (for publication in the Official Gazette);- People's Procuracy supreme (for coordination); - The Ministry of Justice (for coordination); - The Ministry of Public Security (for coordination);- The SPC and the SPC at all levels (for implementation);- Judges and SPC units (for implementation);- The SPC web portal (for posting);- Save: VT, SPC PC&Management Department.
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