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	[bookmark: loai_1][bookmark: loai_1_name]No. 301/TANDTC-PC
V/v applying a number of provisions beneficial to offenders of the 2015 Criminal Code
	Hanoi, October 7, 2016


 
	To:
	- Chief Justices of the People's Courts and Military Courts at all levels; - Heads of units of the Supreme People's Court.


 
Implementing the National Assembly's Resolution No. 144/2016/QH13 dated 29-6-2016 on postponing the implementation of the 2015 Criminal Code and 03 other relevant laws (hereinafter referred to as Resolution No. 144), on 13-9-2016, the Supreme People's Court issued Official Letter No. 276/TANDTC-PC enclosed with a list of a number of regulations with contents beneficial to offenders crimes of the 2015 Criminal Code.
[bookmark: dc_2]In order to ensure the application of contents beneficial to offenders in accordance with the provisions of Clause 3, Article 7 of the 2015 Penal Code, Resolution No. 109/2015/QH13 dated 27-11-2015 (hereinafter referred to as Resolution No. 109), Resolution No. 144 of the National Assembly and guidance in Resolution No. 01/2016/NQ-HDTP dated 30-6-2016 of the Council of Judges of the Supreme People's Court (hereinafter hereinafter referred to as Resolution No. 01), the Supreme People's Court requests comrades to pay attention to the following contents:
[bookmark: dc_3]1. According to the provisions of Clause 2, Article 1 of Resolution No. 109, there are 06 cases[1] in which regulations  beneficial to offenders have been applied since 09-12-2015 (the date  the 2015 Penal Code  was announced).
[bookmark: dc_4][bookmark: dc_5]2. On 30-6-2016, the Council of Judges of the Supreme People's Court issued Resolution No. 01 guiding the addition of 02 more cases of application of regulations beneficial to offenders from 09-12-2015, namely: (1) Persons who commit acts that according to the provisions of the 1999 Penal Code are crimes but according to the provisions of the 2015 Penal Code, such act has not yet constituted a crime due to the addition or change of criminal elements and constitutes such crime (but does not fall into the case specified at Point e, Clause 1, Article 1 of Resolution No. 109); and (2) Persons who commit acts of preparing to commit crimes, except for the crimes specified in Clause 2, Article 14 of the 2015 Criminal Code.
[bookmark: dc_22]3. At Point a, Clause 4, Article 1 of Resolution No. 144 stipulates:
"4. From July 1, 2016:
[bookmark: dc_18][bookmark: dc_1][bookmark: dc_17]a) Implement the provisions beneficial to offenders in Clause 3, Article 7 of the Penal Code No. 100/2015/QH13 and Point b, Clause 1, Article 1 of Resolution No. 109/2015/QH13 on the implementation of the Penal Code; continue to apply Clause 2, Article 1 and other provisions beneficial to offenders in Resolution No. 109/2015/QH13".
[bookmark: dc_6][bookmark: dc_7]Thus, according to the above regulations and guidelines, only 08 cases are allowed to apply regulations beneficial to offenders from 09-12-2015; other regulations beneficial to offenders according to Clause 3, Article 7 of the 2015 Criminal Code, Point b, Clause 1, Article 1 of Resolution No. 109/2015/QH13 and are stated in the List attached to the Public Document No. 276/TANDTC-PC dated 13-9-2016 of the Supreme People's Court applied from 01-7-2016. However, it should be noted that the application to each specific case must ensure that the new provisions of the 2015 Criminal Code are beneficial to offenders.
[bookmark: dc_8][bookmark: dc_9][bookmark: dc_10][bookmark: dc_11][bookmark: dc_12][bookmark: dc_13][bookmark: dc_14][bookmark: dc_15][bookmark: dc_16][bookmark: dc_19]4.  For acts of defamation specified in Article 83, acts of illegal marriage registration specified in Article 149, acts of illegal business specified in Article 159, acts of deliberately violating the State's regulations on economic management, causing serious consequences specified in Article 165 of the 1999 Penal Code,  according to the provisions of Point e, Clause 1, Article 1 of Resolution No. 109, if these acts occur before 00:00 on July 1, 2016 and after that time the case is in the process of investigation, prosecution or trial, the provisions of the 1999 Penal Code shall continue to be applied for handling; if they are detected after 0:00 on July 1, 2016 (the effective date of the 2015 Penal Code), they shall not institute, investigate, prosecute or try the crime of defamation specified in Article 83 or the crime of illegal marriage registration specified in Article 149.  the crime of illegal business specified in Article 159, the crime of deliberately violating the State's regulations on economic management, causing serious consequences specified in Article 165 of the 1999 Penal Code and applying the provisions of the 2015  Penal Code for prosecution,  investigation, prosecution and trial according to the corresponding crimes. However, at Point c, Clause 4, Article 1 of Resolution No. 144, it is stipulated: "Other provisions in Resolution No. 109/2015/QH13 on the implementation of the Criminal Code... it is stated that the time "July 1, 2016" is postponed to the time "the date the Law amending and supplementing a number of articles of the Criminal Code No. 100/2015/QH13 takes effect". Therefore, for acts of defamation, illegal marriage registration, illegal business, deliberately violating the State's regulations on economic management, causing serious consequences, the provisions of the 1999 Penal Code shall continue to be applied to handle  until the date the Law is amended.  supplementing a number of articles of the 2015 Penal Code to take effect.
In the course of implementation, if there are any problems, comrades are requested to report to the Supreme People's Court (through the Department of Legal Affairs and Scientific Management) for timely guidance and supplementation./.
 
	 
Recipient:
- Dear Chairman (for implementation);- Chief Justice of the SPC (for reporting);- Members of the SPC (for coordination and direction);- Judges of the SPC (to know);- Save: VT (for reporting; Department of PC& Management).
	KT. CHIEF JUSTICE
DEPUTY CHIEF JUSTICE




NGUYEN SON


 


[bookmark: dieu_2][1] "1. From the date the 2015 Penal Code is promulgated:
a) The death penalty shall not be applied when adjudicating offenders for which  the 2015  Penal Code has abolished the death penalty, for persons who are full 75 years of age or older at the time of committing the crime or at the time of trial;
b) The death penalty already pronounced for the person mentioned at Point a of this Clause but has not yet executed the judgment shall not be enforced and the Chief Justice of the Supreme People's Court shall convert the death penalty to life imprisonment;
[bookmark: dc_20]c) For a person who has been sentenced to death but has not yet executed the judgment but fully meets the conditions specified at Point c, Clause 3, Article 40 of the 2015 Penal Code, the execution shall not be carried out and the Chief Justice of the Supreme People's Court shall convert the death penalty to life imprisonment;
d) Failing to criminally handle persons who commit acts that are defined as crimes by the 1999 Penal Code but not defined as crimes by the  2015 Penal Code  , including: child marriage; false reporting in economic management; violations of regulations on grant of industrial property rights protection titles; illegal use of additional reserve funds charter capital of the credit institution; failing to comply with administrative decisions of competent state agencies on sending to educational institutions, medical treatment establishments or administrative probation. If the case has been instituted, investigated, prosecuted or adjudicated, it must be suspended; in case the convict is serving a penalty or is being suspended from judgment execution, he or she shall be exempted from serving the remaining penalty; in case the convict has not yet served the penalty or is having the judgment execution postponed,  shall be exempted from serving the entire penalty;
[bookmark: dc_21]dd) Failing to criminally handle persons aged between full 14 and under 16 years for crimes not specified in Clause 2, Article 12 and Points b and c, Clause 2, Article 14 of the 2015 Penal Code; if the case has been instituted or is under investigation,  prosecution and trial must be suspended; in cases where such persons have been convicted and are serving their penalties or are being suspended from judgment enforcement, they shall be exempt from serving the remaining penalties; if the convicts have not yet served their penalties or are having their judgment execution postponed, they shall be exempted from serving the entire penalty;
e) Persons who have completely served their penalties or are exempt from serving the entire penalty or the remaining part of the penalty as prescribed at Points d and dd of this Clause shall automatically have their criminal records expunged."
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