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[bookmark: loai_1]RESOLUTION
[bookmark: loai_1_name]GUIDING THE APPLICATION OF ARTICLE 234 ON VIOLATIONS OF REGULATIONS ON WILDLIFE PROTECTION AND ARTICLE 244 ON VIOLATIONS OF REGULATIONS ON PROTECTION OF ENDANGERED, PRECIOUS AND RARE ANIMALS OF THE PENAL CODE
COUNCIL OF JUDGES OF THE SUPREME PEOPLE'S COURT
[bookmark: tvpllink_vtybnwesil]Pursuant to the Law on Organization of People's Courts dated November 24, 2014;
[bookmark: dc_23][bookmark: dc_24][bookmark: tvpllink_rabuqzntjc_1][bookmark: tvpllink_sqyypjucfe_1]In order to properly and uniformly apply Article 234 on violations of regulations on wildlife protection, Article 244 on crimes of violating regulations on protection of endangered, precious and rare animals of the Criminal Code and Article 106 on handling of material evidence during the trial stage of the Criminal Procedure Code;
After obtaining the opinions of the Procurator General of the Supreme People's Procuracy and the Minister of Justice,
RESOLVED:
[bookmark: dieu_1]Article 1. Scope of Regulation
[bookmark: dc_1][bookmark: dc_2][bookmark: tvpllink_rabuqzntjc][bookmark: dc_3][bookmark: tvpllink_sqyypjucfe]This Resolution guides the application of Article 234 on violations of regulations on protection of wild animals, Article 244 on violations of regulations on protection of endangered, precious and rare animals of the Criminal Code and Article 106 on handling of material evidence during the trial stage of the Criminal Procedure Code.
[bookmark: dieu_2]Article 2. Guidance on the application of some condemning circumstances
[bookmark: dc_4][bookmark: tvpllink_moehvmivbm]1. Wild animals specified in Article 234 of the Penal Code are animals on the List of endangered, precious and rare forest plants and animals of Group IIB under the Government's regulations or Appendix II of the Convention on International Trade in Species of Animals and Animals  endangered wild plants.
[bookmark: dc_5][bookmark: tvpllink_moehvmivbm_1]2.  Other wild animals specified in Article 234 of the Penal Code are common forest animals as prescribed by law and endangered wild animals in Appendix III of the Convention on International Trade in Endangered Species of Wild Fauna and Flora.
[bookmark: dc_6][bookmark: tvpllink_moehvmivbm_2]3. Endangered, precious and rare animals specified in Article 244 of the Penal Code are animals on the List of endangered, precious and rare species prioritized protection or the List of endangered, precious and rare forest plants and animals of Group IB according to the Government's regulations or Appendix I to the Convention on International Trade in Animal Species and Animals  endangered wild plants.
4. Individual means a living or dead animal body. Also considered an individual for the body of a dead animal that is missing one or several body parts (e.g., a dead gecko lacking organs or a dead tiger missing legs).
5. Life inseparable body parts are those parts that perform specialized functions of the animal's body, as soon as these parts are separated from the animal's living body, the animal dies (e.g. head, heart, skin, skeleton, liver chamber, etc.).
[bookmark: khoan_6_2]6. Products of wild animals, endangered, precious and rare animals are products of animal  origin (e.g. meat, eggs, milk, semen, animal embryos, blood, organs, skins, fur, bones, horns, tusks, legs, hooves, etc.); aquatic animals that have been preliminarily processed or processed in the form of whole animals; articles made from parts of wild animals,  endangered, precious and rare animals that have been processed (e.g. highs cooked from wild animal bones; bags, wallets, belts made from wild animal skins).
[bookmark: dc_7][bookmark: tvpllink_moehvmivbm_3]7. Animals of other classes specified in Article 244 of the Penal Code are endangered, precious and rare animals other than animals, birds and reptiles but on the List of endangered, precious and rare species prioritized protection or the List of endangered, precious and rare forest plants and animals  rare Group IB according to the Government's regulations or Appendix I of the Convention on International Trade in Endangered Species of Wild Fauna and Flora.
[bookmark: dc_8][bookmark: dc_9][bookmark: tvpllink_ceimhmlxeb][bookmark: dc_10]8. Having been administratively sanctioned for one of the acts specified in this Article according to Point c, Clause 1, Article 234 of the Penal Code, having previously been administratively sanctioned for one of the acts specified in Article 234 of the Penal Code,  but have not yet expired the time limit to be considered not administratively sanctioned under the provisions of the Law on Handling of Administrative Violations but commit one of the acts specified in Article 234 of the Penal Code.
[bookmark: dc_11][bookmark: dc_12][bookmark: tvpllink_ceimhmlxeb_1][bookmark: dc_13]9. Having been administratively sanctioned for one of the acts specified in this Article under Point e, Clause 1, Article 244 of the Penal Code, having previously been administratively sanctioned for one of the acts specified at Points c, d and dd, Clause 1, Article 244 of the Penal Code,  but have not yet expired the time limit for being considered not to have been administratively sanctioned under the provisions of the Law on Handling of Administrative Violations but commit one of the acts specified at Points c, d and dd, Clause 1, Article 244 of the Penal Code.
[bookmark: dieu_3]Article 3. Guidance on application of some circumstances framing penalties
1. Hunting in prohibited areas means hunting of wild animals, endangered, precious and rare animals in conservation zones, national parks, nature reserves, species-habitat conservation zones, landscape protection zones or hunting in other areas prohibited by regulations of competent state agencies.
2. Hunting at the prohibited time means hunting of wild animals and endangered, precious and rare animals in their breeding or migration seasons. The determination of the breeding season and migration season of each species shall comply with the regulations of competent agencies.
3. The use of prohibited hunting tools or means means the use of weapons, arrows impregnated with poisons, explosives, poisons, tunnels, pits, plugs, large snare traps, harpoon traps, harpoon traps, electric traps, collapse traps, large logs, large iron teeth or other dangerous tools and means which are not permitted to be used for hunting by competent agencies catch.
[bookmark: dc_14][bookmark: dc_15]4. Abusing a position or power specified at Point b, Clause 2, Article 234 of the Penal Code is a case where a person with a position or power uses his/her position or power to commit one of the acts specified in Clause 1, Article 234 of the Penal Code.
[bookmark: dc_16][bookmark: dc_17]5. Abusing a position or power specified at Point e, Clause 2, Article 244 of the Penal Code is a case where a person with a position or power uses his/her position or power to commit one of the acts specified in Clause 1, Article 244 of the Penal Code.
6. Cross-border transportation or trade means a case in which the offender has or is taking wild animals, endangered, precious or rare animals, their body parts or products out of the national border on land, sea, air and underground of the Socialist Republic of Vietnam or vice versa. It is also considered as cross-border trade and transportation if customs clearance procedures for wild animals, endangered, precious and rare animals, body parts or their products have been completed.
[bookmark: dieu_4]Article 4. Regarding the act of possessing individuals and body parts that are inseparable from the life or products of wild animals, endangered, precious and rare animals
[bookmark: tvpllink_rabuqzntjc_2][bookmark: dc_18][bookmark: dc_19]1. For the act of illegally possessing individuals or body parts that are inseparable from life or products of wild animals, endangered, precious and rare animals from 00:00 on January 1, 2018 (the effective date of the Penal Code), if there are sufficient elements to constitute a crime, they shall be prosecuted on a case-by-case basis. to save penal liability under the provisions of Article 234 or Article 244 of the Penal Code.
2. For acts of storing individuals, body parts that are inseparable from life or products of wild animals, endangered, precious and rare animals before January 1, 2018, they shall not be examined for penal liability, except for cases of individual possession,  body parts that are inseparable from the life or products of wild animals, endangered, precious and rare animals for the purpose of illicit trade or profit.
[bookmark: dieu_5]Article 5. Regarding acts of appropriating individuals, body parts or products of wild animals, endangered, precious and rare animals
[bookmark: tvpllink_rabuqzntjc_3]1. Persons who commit acts of appropriating individuals, body parts or products of endangered, precious or rare wild animals or animals of other persons shall, depending on each specific case, be examined for penal liability for the crime of appropriation specified in the Chapter on crimes infringing upon property of the Penal Code deed.
[bookmark: dc_20][bookmark: dc_21]2. Persons who commit acts of appropriating individuals, body parts or products of wild animals, endangered, precious or rare animals and then commit one of the acts of violation specified in Article 234 or Article 244 of the Penal Code, if the elements constituting the crime are sufficient, shall also be examined for penal liability depending on each specific case the crime of violating regulations on wildlife protection or the crime of violating regulations on protection of endangered, precious and rare animals.
Example 1: Nguyen Van A steals 10 kilograms of ivory worth 130 million VND, then A sells it to Nguyen Van B and is caught red-handed. In this case, A was examined for penal liability for the crime of theft of property and the crime of violating regulations on protection of endangered, precious and rare animals.
Example 2: Nguyen Van C steals 10 kilograms of ivory worth 130 million VND. While C was transporting to hide, he was found and arrested. In this case, C is only prosecuted for criminal liability for the crime of theft of property.
[bookmark: dieu_6]Article 6. Regarding the seizure of many endangered, precious and rare animals of different classes
[bookmark: tvpllink_moehvmivbm_4][bookmark: dc_22]In the same case, if many species of animals are seized, including the class of animals, classes of birds, reptiles and other classes of the List of endangered, precious and rare forest plants and animals of Group IB or Appendix I of the Convention on International Trade in Species of Animals,  endangered wild plants, if the quantity is insufficient according to each class specified in Article 244 of the Penal Code, the persons who commit acts of violating the regulations on protection of endangered, precious and rare animals shall not be examined for penal liability for the crime of violating the regulations on protection of endangered animals.  precious and rare.
[bookmark: dieu_7]Article 7. Regarding the handling of material evidence
1. The handling of material evidences being wild animals, endangered, precious and rare animals or their products shall be carried out as follows:
a) Exhibits being live wild animals, endangered, precious or rare animals must be handed over to specialized management agencies for return to nature immediately after the assessment conclusions are issued, to rescue centers, nature conservation zones or national parks or to agencies or agencies or  other organizations as prescribed by law.
b) Exhibits being dead animals or products of endangered, precious or rare wild animals or animals that are perishable or difficult to preserve shall be destroyed or handed over to competent management agencies for handling in accordance with law.
c) Other exhibits other than those guided at Points a and b, Clause 1 of this Article shall be confiscated or destroyed in accordance with law.
2. For exhibits that have been handled under the guidance at Points a and b, Clause 1 of this Article, when conducting the trial, the court shall, based on the seizure record, photographs, electronic data, assessment record, delivery and receipt record, decision on handling of material evidences and documents,  other relevant evidences in the case file for settlement.
[bookmark: tvpllink_sqyypjucfe_2]3. The competence, order and procedures for handling material evidences being wild animals, endangered, precious and rare animals or their products shall comply with the provisions of the Criminal Procedure Code and guiding documents.
[bookmark: dieu_8]Article 8. Enforcement effect
This Resolution was approved by the Council of Judges of the Supreme People's Court on September 27, 2018 and takes effect from December 1, 2018.
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